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official capacity. 
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Case Number: 2019CV30350 

 

Division 3       Courtroom R 

 

 

RULING AND ORDER 

 

 

This matter comes before the Court on The City and County of Denver’s Board of Water 

Commissioners’ (“Denver Water”) C.R.C.P. 106(a)(4) claim against the Boulder County Board of 

County Commissioners’ (“BOCC”) regarding their decision to exercise permitting authority and 

to retain regulatory control over Denver Water’s proposed expansion of Gross Dam and Gross 

Reservoir. Having carefully considered the briefs, record, and applicable law, the Court enters the 

following ruling and order: 

I. BACKGROUND 

The historical background of this case dates back to the 1940s, when Denver Water acquired 

a site in Boulder County upon which to construct and operate a dam and a reservoir (the 
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“Original Gross Project”). This site is known as Gross Dam and Gross Reservoir. The purpose of 

the Original Gross Project was to “store water from South Boulder Creek and the Fraser River 

Basin for treatment and delivery within [Denver Water’s] service area.” Pl.’s Complaint at 2. At 

the time it designed Gross Dam, Denver Water intended on constructing the dam in multiple 

phases to allow for future expansions that would meet future water needs. Id. The Dam was 

completed pursuant to a license in 1955. Id.  

 

In the early 2000s, Denver Water determined that additional storage capacity was necessary 

to meet the demands of Denver’s growing population. Id. After conducting a comprehensive 

study, Denver Water determined that expanding Gross Dam, and thereby Gross Reservoir, was 

the best option to satisfy Denver’s ever-growing need for additional water. Id. at 2-3. After the 

conclusion of the evaluation, Denver Water decided to raise Gross Dam by 131 feet to a height 

of 471 feet, which will have the effect of expanding the storage capacity of Gross Reservoir from 

41,811 acre-feet to about 119,000 acre-feet (the “Expansion Project”). Id. at 3, R. at 000133-

000162.  

 

On October 12, 2018, Denver Water sent a letter to Boulder County’s Director of Land Use 

(“Director Case”), requesting a determination as to whether Boulder County’s 1041 Regulations, 

located in Articles 8-200 through 8-600 of the Boulder County Land Use Code (“LUC”), require 

Denver Water to obtain a permit from the County before it could expand Gross Dam and 

Reservoir. Denver Water asserts that the Expansion Project is exempted from Boulder County’s 

Land Use regulatory process and that it does not require a permit to expand Gross Dam and 

Gross Reservoir.  Denver Water asserts that it is exempt because Colorado’s Areas and Activities 

of State Interest Act (“H.B. 1041”) provided an exemption for any development or activity that 

as of May 1974 “has been zoned by the appropriate local government for the use contemplated 

by such development or activity.” §24-65.1-107(1)(c)(II), C.R.S. (hereinafter the “Zoned Land 

Exemption”). R. at 000012-15. 

 

Director Case denied Denver Water’s request to be exempted from Boulder County’s Land 

Use regulatory process. Director Case asserted that the Zoned Land Exemption did not apply to 

the Gross Dam Expansion Project because:  (a) Gross Dam was located in a zoning district that 

did not permit dams and reservoirs as permitted uses in 1974; (b) Gross Dam was not located 

within a Flood Regulatory Area; and (c) the Zoned Land Exemption requires Planning 

Commission review and approval prior to development, which has not taken place. R. at 000016-

17. 

 

Denver Water subsequently filed an appeal requesting reconsideration of Director Case’s 

denial. The Boulder County Board of County Commissioners (the “BOCC”) subsequently held a 

public hearing on Denver Water’s appeal. BOCC unanimously voted to affirm Director Case’s 

decision. R. at 000005, 000008-10.  Denver Water again appealed seeking this Court’s review 

under C.R.C.P. Rule 106(a)(4) of the BOCC’s decision that it has permitting authority under 

H.B. 1041.   
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II. ISSUE ON APPEAL 

 

Whether the BOCC exceeded its authority or abused its discretion, or misapplied or 

misinterpreted the law, in determining that the Zoned Land Exemption of H.B. 1041 does not apply 

to the Expansion Project?  

 

III. STANDARD OF REVIEW 

Pursuant to the Colorado Rules of Civil Procedure Rule106(a)(4), when a governmental body 

or agency exercising judicial or quasi-judicial functions exceeds its jurisdiction or abuses its 

discretion, “[r]eview shall be limited to a determination of whether the body or officer has 

exceeded its jurisdiction or abused its discretion, based on the evidence in the record.” If the 

reviewing Court determines that the governmental body “failed to make findings of fact or 

conclusions of law necessary for a review of its action, the Court may remand for making of such 

findings of fact or conclusions of law.” Rule106(a)(4)(IX), C.R.C.P. 

 

In order to prove a governing body abused its discretion, a party challenging a local 

governmental agency’s decision must prove that no competent evidence exists in the record to 

support the agency’s action. Van Sickle v. Boyes, 797 P .2d 1267, 1272 (Colo. 1990). ‘No 

competent evidence’ means the decision is “so devoid of evidentiary support that it can only be 

explained as an arbitrary and capricious exercise of authority.” Id. Review of an agency decision 

under C.R.C.P. 106(a)(4) is limited to matters contained within the record of the proceeding 

before the agency, and the the challenging party has the burden to overcome the strong 

presumption that the agency’s actions were proper. See IBC Denver II, LLC v. City of Wheat 

Ridge, 183 P.3d 714, 717 (Colo. App. 2008).  

Further, any “reasonable doubts as to the correctness of administrative rulings must be 

resolved in favor of the agency.” Van Sickle, 797 P .2d at 1272. If competent evidence supports 

the agency’s decision, then “[t]here is no showing of an abuse of discretion, even in the face of 

conflicting evidence on some points” and the decision must be therefore upheld. Corper v. City 

of Denver, 552 P.2d 13, 17 (Colo. 1976).  

 H.B. 1041 became effective on May 17, 1974 with the intent that land use, land use 

planning, and quality of development become matters with which the state “has responsibility for 

the health, welfare, and safety of the people of the state and for the protection of the environment 

of the state.” §24-65.1-101(c), C.R.S.  H.B. 1041 authorized local governments to designate 

areas and activities which may be of state interest and establish criteria for those local 

governments to regulate such areas and activities through their respective zoning codes. §24-

65.1-101(2)(a), C.R.S. The enactment of land use controls or decision to enforce those 

regulations however, must bear a rational relationship to the health, safety, and welfare of the 

community.” Tri-State Generation and Transmission Ass’n v. Board of County Com’rs of 

Lincoln County, 600 P.2d 103, 104 (Colo. App. 1979) (emphasis added). 

 

 To enact such zoning codes, local governments initially create specific zoning districts, 

then subsequently define which specific permitted or conditional uses are allowed within each 

zoning district. City of Colo. Springs v. Securcare Self Storage Inc., 10 P.3d 1244, 1247 (Colo. 

2000). A permitted use is defined as “any use of land or a structure which is allowed by right in a 
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zone district and subject to the requirements of that district.” Id. at 1247-1248 (emphasis added). 

A conditional use is “[a] land use which is contemplated with the permitted uses in a zone district 

but has operating and/or physical characteristics which require careful consideration and public 

review of the impact upon the neighborhood and the public facilities surrounding the proposed 

location.” Id. at 1248. (emphasis added).  

 

Once a local government has designated an area or activity of state interest and proclaimed 

permitting authority over such area or activity, “any person desiring to engage in development in 

an area of state interest or to conduct an activity of state interest shall file an application for a 

permit with the local government in which such development or activity is to take place.” § 24-

65.1-501(1)(a), C.R.S. After an application for a permit is submitted to the proper local 

government, the local government has the permitting authority to approve the application so long 

as the proposed development “complies with the local government’s guidelines and regulations 

governing such area.” § 24-65.1-501(3), C.R.S. If the proposed development fails to comply, the 

local government shall deny the permit. Id. Any denial of an application for a development permit 

by a local government is thereafter subject to judicial review in the District Court in the same 

judicial district. § 24-65.1-502, C.R.S. A reviewing court only has the power to intervene in a local 

government’s exercise of its land use permitting authority and regulatory power when such power 

is exercised “capriciously and arbitrarily.” Tri-State Generation and Transmission Ass’n v. Board 

of County Com’rs of Lincoln County, 600 P.2d 103, 104 (Colo. App. 1979).  

 

The BOCC determined that the expansion of existing reservoirs is an activity of state 

interest. To regulate this activity of state interest, Boulder County’s H.B. 1041 regulations 

require a permit from the County before any “[e]xpansion of any existing reservoir for a 

municipal or domestic treated water use.” § 8-401(D)(2019), LUC.     

 

 H.B. 1041 created an exemption that provides for bypassing local government permitting 

authority in the development of land “zoned by the appropriate local government for the use 

contemplated by such development” before H.B. 1041 became effective. § 24-65.1-107(1)(c)(II), 

C.R.S.  

 

IV.   ANALYSIS 

 

In the instant case, Denver Water has the burden of proving that the BOCC exceeded its 

authority or abused its discretion in its decision to deny Denver Water’s request to be exempted 

from the LUC’s regulatory process in its construction of the Expansion Project. Before the Court 

can determine whether the BOCC exceeded its authority or abused its discretion, the Court must 

first look at the statutory intent behind the 1974 Zoning Resolution and the Zoned Land 

Exemption. City of Colo. Springs v. Securcare Self Storage Inc., 10 P.3d 1244, 1248-49 (Colo. 

2000) (A court tasked with interpreting a statute or ordinance is required to “ascertain and give 

effect to the intent of the legislative body”).  

The Zoned Land Exemption applies when “[t]he development is to be on land…which has 

been zoned by the appropriate local government for the use contemplated by such development or 

activity.” §24-65.1-107(1)(c)(II), C.R.S.  Denver Water claims that the Boulder County Zoning 

Resolution in effect at the time H.B. 1041 was enacted (May 17, 1974) allowed for the use of 
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Gross Dam and Reservoir.  R. at 000012-15.  It is undisputed that the Expansion Project is located 

in the Forestry District as has been the case prior to and as of May 17, 1974.  R. at 000039.  Boulder 

County asserts that the Expansion Project does not qualify for the Zoned Land Exemption because 

the subject property was not zoned for use as a dam and reservoir.  Boulder County asserts that it 

did not have dam or reservoir zoning in place in 1974 making the Zoned Land Exemption 

inapplicable.  Denver Water counters that while the Forestry District did not expressly authorize 

dams in 1974, it did not expressly prohibit them.  Combined Reply Br. at 2.  Denver Water further 

argues that in 1969 Boulder County amended their Zoning Resolution regarding the Flood 

Regulatory Area to authorize dams.  Section 18.5(3.4) provides that dams “shall be permitted 

within the Flood Regulatory Area to the extent that they are not prohibited in a particular area by 

any underlying zoning category.”  Boulder County Zoning Resolution § XVIII(18.5)(3.4) (1974). 

R. at 000091. At the time the Zoned Land Exemption was implemented into the 1974 Zoning 

Resolution, Boulder County’s Forestry Zoning District did not specify reservoirs and dams as 

permitted uses. Denver Water asserts that the Zoned Land Exemption of 1974 applies to the Gross 

Dam Expansion Project because, “[t]he Forestry District did not expressly prohibit dams.” Pl.’s 

Opening Br. at 15.  Boulder County asserts that if a use is not listed in the regulations as permitted 

in that zoning district, then the use is prohibited in that zoning district. Def.’s Response Br. at 3, 

R. at 000031. 

 

Boulder County asserts that because it is undisputed that as of May 17, 1974, the Gross 

Reservoir and Gross Dam was zoned in the Forestry District and that dams and reservoirs were 

not permitted that the court should uphold the BOCC decision that the Expansion Project is not 

subject to the Zoned Land Exemption.  Denver Water, however, asserts that the Flood Regulatory 

Area provisions of Boulder County’s Zoning Resolution authorized dams and that the court should 

find this use was thereby permitted in the Forestry District.  

 

The court will first address whether the Gross Dam area falls within the Flood Regulatory Area 

under the Colorado Water Conservation Board’s (CWCB’s) 1970 Resolution regarding the South 

Boulder Creek floodway.  The Flood Area Regulatory Provision applies to lands within the 100-

year flood plain that are mapped and designated.” Boulder County Zoning Resolution § 

XVIII(18.5)(2.4) (1974), R. at 000089. It is undisputed that Boulder County designated and 

mapped the 100-year flood plain for South Boulder Creek based on the provisions adopted by the 

Colorado Water Conservation Board.  CWCB’s 1970 Resolution was specifically based on the 

data and information found in the Army Corps of Engineers’ 1969 Report and the USACE Report. 

The USACE Report incorporated the areas mapped and designated by the Army Corps of 

Engineers. It is clear from the record that the Army Corps of Engineers’ 1969 Report mapped and 

designated the flood plain along South Boulder Creek only as far upstream as Eldorado Springs.  

R. at 000011, 001263.  The Court notes that the USACE Report did mention Gross Dam, but only 

in regard to the flood-control benefits the Dam coincidentally provided by reducing peak flows on 

South Boulder Creek. R. at 001263, 001271. After a thorough review of the record the Court finds 

that the USACE Report does not map or designate Gross Dam and Gross Reservoir within the 100-

year flood plain. Eldorado Springs is notably seven miles downstream from Gross Dam and Gross 

Reservoir. The Court finds ample support in the record that Gross Dam was not mapped and 

designated within the flood plain zone of South Boulder Creek in the Army Corps of Engineers’ 

1969 Report.  Therefore, even if the 1969 Flood Area Regulatory Area Provision permitted dams 

and reservoirs in the Forestry District, the BOCC did not exceed its jurisdiction or abuse its 
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authority when it found that the Zoned Land Exemption did not apply to the proposed Expansion 

Project.     

 

The Court finds that the BOCC made sufficient findings of fact and conclusions of law that are 

supported by competent evidence in the record of its proceedings.  Denver Water did not meet its 

burden of showing that the BOCC’s actions were not proper.  Denver Water points the court to the 

Flood Plain Information Report in the record as support for its assertion that “[t]he Report thus 

necessarily accounted for the existence of an upstream dam in calculating boundaries of the 

downstream area affected by the flood.”  Denver Water cites the Record at 001263 and at 001271 

as support for this assertion.  Combined Reply Br. at 7-8, footnote 3.  The Court has reviewed the 

Record 001263 and at 001271 and finds no support that Gross Reservoir or Gross Dam was 

mapped or analyzed in the USACE Report.   

 

 The Court finds that the record supports both Director Case and the BOCC’s conclusion 

that “even if the project was in the Flood Regulatory Area, the zoning under parts 3.4 and 3.5 

Section 18.5 of the 1974 regulations stated: “Any use enumerated in this section may be permitted 

only upon an application to the Zoning Administrator and the issuance of a special permit by the 

Planning Commission…The required Planning Commissioner review required a public hearing. 

The county has no evidence that any such review or hearing took place regarding the project. Thus, 

the development or activity was not zoned for such use as the development did not have Planning 

Commission approval.”  R. at 000010, R000091.  Denver Water failed to meet its burden of 

showing any evidence that this finding is in error.   

 

There is nothing in the record that indicates Denver Water had any well-established 

development rights to expand Gross Dam and Gross Reservoir prior to May 17, 1974. Any prior 

contemplated expansion projects cannot be determined to be well-established development rights 

because the proposed Expansion Project is essentially an entirely new construction project.  BOCC 

argues that it would have significant impacts on Boulder County residents and the environment.  

BOCC asserts that the Expansion Project would “be the largest construction project ever in 

Boulder County.”  Def.’s Answer Br. at 2. The Court finds that the Expansion Project is subject to 

Boulder County’s permitting authority and regulation process.  

   

 

V.  DENVER WATER’S SECOND CLAIM FOR RELIEF 
 

Denver Water’s Second Claim for Relief is for Declaratory Judgment Pursuant to C.R.C.P. 

57 and the Uniform Declaratory Judgments Law, C.R.S. § 13-51-101, et seq.  The Court has 

thoroughly reviewed the evidence in the record and finds that the BOCC did not misinterpret or 

misapply governing law in reaching its decision.  The Court has reviewed and interpreted the 

provisions of C.R.S. § 24-65.1- 107(1)(c)(II), the 1969 and 1972 Amendments to Boulder 

County’s 1965 Zoning Resolution, and the 1970 Colorado Water Conservation Board’s 

Resolution.   In accordance with the foregoing analysis, the Court finds:  (a) Gross Dam was 

located in a zoning district that did not permit dams and reservoirs as permitted uses as of May 

17, 1974; (b) Gross Dam and Gross Reservoir were not mapped and designated in the Flood 

Regulatory Area of South Boulder Creek and were therefore not located within a Flood 

Regulatory Area; (c) the Expansion Project is not subject to the Zoned Land Exemption of H.B. 
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1041; and (d) the Expansion Project requires Planning Commission review and approval prior to 

development.  

 

VI. CONCLUSION 
The Court finds that based on the evidence in the record the BOCC did not exceed its 

jurisdiction or abuse its discretion, or misinterpret or misapply the law, when it asserted its 

permitting authority pursuant to 1041 to maintain regulatory control over Denver Water’s 

proposed expansion of Gross Dam and Gross Reservoir.   

 

SO ORDERED this 27th day of December, 2019.  

BY THE COURT: 

                                                                         

Andrew R. Macdonald  

District Court Judge 


